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BRIEF OF APPELLANTS ENERGY ALABAMA AND GASP
As directed by the Court in its Order dated April 8, 2021, Appellants Energy Alabama
and GASP (“EA/GASP”) respectfully submit the following Brief outlining the basis for their
appeal and relief requested from the Court.
I.

SUMMARY OF ARGUMENT
At issue in this appeal is the single largest increase in generation capacity ever proposed

by Alabama Power Company (“Alabama Power” or “the Company”). EA/GASP challenge the
decision of the Alabama Public Service Commission (“the PSC” or “Commission”) to allow
Alabama Power to add almost 1,900 megawatts (MW) of natural gas-fired resources to its
system, at a cost to customers of over $1.1 billion. The Commission’s August 14, 2020 Order
partially approving Alabama Power’s Petition for a Certificate of Convenience and Necessity
(the “Certificate Order”) and the Commission’s December 10, 2020 Order Denying
Reconsideration and Rehearing (the “Reconsideration Order”) (together, the “Orders”) should be
reversed and remanded to the Commission for the following reasons:
First, the Commission unlawfully and arbitrarily refused to reconsider its decision and
grant a rehearing after the coronavirus (also known as COVID-19) pandemic and its impacts
swept over Alabama and the rest of country. C. 3775–77.1 The Company’s proposal already
hinged on questionable, overly aggressive and dated assumptions and analyses about future
customer electric needs. Then, the pandemic precipitated an immediate economic downtown and
darkened the economic outlook for the years ahead. By any reasonable measure, the pandemic
was a significant unforeseen development requiring a refreshed assessment of the Company’s

1

“C.” refers to the clerk’s record, “R.” refers to the court reporter’s hearing transcript, and “R. Ex.” refers to the
hearing exhibits, all of which were submitted to this Court by the Alabama Public Service Commission on February
8, 2021. When line numbers are available, references will appear as “[C. or R.] [page]:[line]–[page]:[line].”
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claimed capacity needs. By refusing to reconsider the question of need in light of the economic
devastation wrought by the pandemic, the Commission erred.
Second, while approving the vast majority of resources that Alabama Power proposed,
the Commission refused to approve five solar projects paired with battery storage technology
(“solar/storage projects”), which the record showed were the cleanest and cheapest options for
customers. C. 3473, 3777–78. The Commission’s stated reason for denying the proposals—that
they pose reliability concerns—has no support in the record. Also problematic was the
Commission’s substitution of its judgment for that of Company management, who favored the
proposals because they were least-cost and would provide high reliability benefits. Under
Alabama law, the Commission was not permitted, absent an abuse of management discretion, to
substitute its judgment for that of the Company’s and render a decision so contrary to the clear
weight of the evidence. Thus, if the Company indeed has the capacity need it claims, and the
Commission so found, the Commission erred by denying approval of the solar/storage projects.
Third, the Commission improperly and erroneously refused to condition its approval by
requiring Alabama Power shareholders to share in the risks that the new natural gas assets could
become “stranded”—i.e., no longer economically beneficial and useful to customers—before the
end of their useful lives. C. 3452. In doing so, the Commission ignored safeguards proposed by
the Alabama Attorney General and others to insulate customers from the significant risk that
these fossil fuel plants could become stranded over the ensuing decades due to rising gas prices,
carbon emission regulation, technological change or other factors. As a result, Alabama Power
shareholders will continue profiting from these capital investments even when they are no longer
providing benefits to Alabama Power customers.
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Finally, the Commission erred by based its ruling on evidentiary materials that it did not
in fact have in its possession—specifically, excerpts of depositions designated by the parties. The
Commission’s Certificate Order erroneously states that it predicated its decision on the basis of
the entire record before it, including designated deposition transcript excerpts. The Order then
directly cites to certain deposition transcript excerpts to support crucial findings regarding the
costs and benefits of the Company’s chosen portfolio. However, it has since come to light that
the Commission did not have any designated deposition transcript excerpts in its possession at
the time of its decision, including those excerpts directly cited therein. The Commission’s
Certificate Order is reversible on this basis because without the designated excerpts the
Commission’s decision is effectively based on hearsay. Moreover, had the Commission actually
reviewed the cited materials, it might have drawn a different conclusion about the solar/storage
projects. To be valid, the Commission’s decision must have been based on record evidence.
For all these reasons, the Court should reverse the Commission’s decision and remand
this matter for further proceedings consistent with its ruling.
II.

FACTUAL AND PROCEDURAL BACKGROUND
On September 6, 2019, pursuant to Alabama Code § 37-4-28, Alabama Power filed a

Petition for a Certificate of Convenience and Necessity (the “Petition”) with the Commission. C.
1–342 (public version), 4001-6036 (confidential version). In its Petition, the Company requested
that the Commission issue an order granting the Petition and authorizing the Company to: (1)
construct and install a natural gas combined cycle generating capacity at the site of Alabama
Power’s Barry Steam Plant (“Barry Unit 8”) located in Mobile County with an ultimate winter
capacity rating of 743 MW; (2) acquire the Central Alabama Generating Station (“Central
Alabama”), a natural gas combined cycle generating facility located in Autauga County with a
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winter capacity rating of 915 MW; (3) acquire rights and assume payment obligations under a
power purchase agreement (PPA) pertaining to the Hog Bayou Energy Center (“Hog Bayou”), a
natural gas combined cycle generating facility located in Mobile County with a winter capacity
rating of 238 MW; and (4) acquire rights and assume payment obligations under five PPAs
pertaining to solar photovoltaic facilities paired with battery energy storage systems
(“solar/storage projects”), located in Calhoun, Chambers, Dallas, Houston and Talladega
Counties, with nameplate capacity of 400 MW and a cumulative winter capacity equivalence of
340 MW (68 MW each). Additionally, Alabama Power sought authorization to pursue 200 MW
of unspecified demand-side management and distributed energy resources. Collectively, these
resources totaled over 2,400 MW of additional capacity, or approximately 19% of Company’s
current generation capacity, making this the largest single generation capacity increase the
Company has ever proposed for approval by the Commission.
A. Alabama Power’s Basis for the Petition
The Company’s claimed capacity need arose from its integrated resource planning (IRP)
process. The IRP process is the analytical tool used by the Company to identify the timing,
amount, and type of resources necessary to serve long-term expected energy and demand
requirements of customers. C. 2657. The Company engages in integrated resource planning on
an annual basis, and each time, considers a 20-year load forecast. R. 164:11-16. However, the
Company only presents its IRP results to the public once every three years in the form of a
summary document. R. 459:6-10. In contrast to the IRP processes in neighboring jurisdictions,
such as the Tennessee Valley Authority and Georgia Power Company, there are no public
meetings or hearings held concerning the development of the Company’s IRP, even when it
identifies a substantial capacity need. R. 460:13–461:7.
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The Company’s 2019 IRP was the basis for the capacity need asserted by Alabama Power
in its Petition. R. 458:22–459:2. The Company’s prior IRP, from 2016, forecasted no need for
additional capacity until 2035. C. 7152. However, just three years later in 2019, the Company
projected an immediate winter capacity need and stated that its needs will continue to grow until
the 2023/2024 winter season. R. 440:2-12.
The drastic shift in the Company’s claimed capacity needs had two alleged principal
causes: (1) an updated load forecast and (2) emerging winter reliability concerns. C. 2657:18–
2666:23. First, a load forecast is, as the name suggests, a forecast of customers’ electric needs—
both the amount of energy they are projected to consume and the amount of generation capacity
needed to supply it throughout the year. See C. 2698. According to the 2019 IRP, the load
forecast is “heavily dependent on the level of expected economic activity and continued
employment growth in the State of Alabama.” C. 2703. The Company’s updated load forecast
was developed in August 2018 using forecasts from May 2018 and then presented in the 2019
IRP. R. 285:3-6, 290:21-23; C. 7815.
The updated load forecast presented in the 2019 IRP contained numerous flawed and
questionable increases leading to an overstated forecast of customer need. To provide an
example, the forecast was increased by 280 MW based on admittedly inaccurate customer
surveys conducted by Alabama Power employees. These surveys often fail to account for large
fluctuations in a customer’s load. R. 294:1-18; Mot. to Supp. the Record, Ex. 2 at 125:13-20
(Doc. 99) [hereinafter “Burke Dep.”]. In addition, previous testing of the accuracy of these
surveys found that “some [industrial representatives] provide results that are more accurate than
others.” Burke Dep. 125:7-8.
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Second, the Company’s emerging winter reliability concerns were the subject of its
Reserve Margin Study. C. 2659:10–2660:17. In utility parlance, a reserve margin is a measure of
excess capacity (i.e., capacity in excess of peak customer demand) deemed necessary to
safeguard against the loss of electric service during extreme events. See C. 2659:18-22. In its
2016 IRP, Alabama Power cited a need to increase its long-term target planning reserve margin
from 15% to 16.25% for reasons that included “the predicted effects of extreme cold weather
events.” C. 7151. Just three years later, in its 2019 IRP, the Company cited the need for a
separate, Southern Company-wide winter target reserve margin of 26%, which results in a
25.25% long-term diversified winter target reserve margin for Alabama Power. C. 2683–84. In
2025, Alabama Power projected its winter peak demand to be 12,221 MW, the highest projected
value over the next 20 years. C. 2702-03. A new 25.25% winter target reserve margin means
that, in 2025, Alabama Power claims it will need 3,086 MW more than the projected peak
demand, requiring a total system capacity of 15,307 MW. To put this in perspective, the highest
peak demand ever experienced by Alabama Power was 12,610 MW in the winter of 2014—
higher than the 12,221 MW peak demand forecasted for 2025. C. 2660:22–2661:1, 2700.
The Reserve Margin Study used multiple questionable assumptions to arrive at the 26%
winter target reserve margin. These included overstating winter reliability risk by relying on
extreme temperatures that have not been seen in decades and then exaggerating the impact of
those extreme temperatures on customer demand for electricity. C. 7615. Using more appropriate
assumptions would have likely resulted in a winter target reserve margin of around 20% and
would have decreased Alabama Power’s overall capacity need. Id.
In addition, the evidence showed that winter reserve margins greater than 20% were not
the industry norm. The Alabama Industrial Energy Consumers’ (AIEC) witness Jeffry Pollock
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expressed a high degree of skepticism about Southern Company’s need for a 26% target reserve
margin in the winter months. R. 970:10-15. Mr. Pollock noted that most utilities’ regional
transmission organizations have lower planning reserve margins, with the largest at 20% and
most in the teens. R. 971:1-11; C. 678–81. According to the North American Electric Reliability
Corporation, most reliability regions plan a reference reserve margin of 20% or less. C. 639:4-5,
679–81. And the Southern Electric Reliability Corporation, which includes Alabama Power and
the Southern Company operating systems, concluded in a 2018 study that if the region as a
whole engaged in integrated planning rather than on an individual utility basis, the range of
reserve margins would be 13 to 20%. R. 1012:6-18.
The Company’s claimed capacity need ultimately resulted from a combination of its
updated load forecast and proposed target winter reserve margin. R. 60:6-9. Taking the two
together, the 2019 IRP revealed a projected resource deficit for the (now over) 2020 winter of
1,650 MW, which would grow to over 2,400 MW by 2024 before dropping back to only 1,652
MW in 2026. C. 2708. The 2,400 MW of resources contained in the Petition were the type and
amount the Company claimed that it needed to meet its future capacity needs. C. 2666:15-23.
B. Cost of the Proposed Portfolio
As would be expected for the largest capacity increase ever for Alabama Power, the
Company’s proposal will prove costly for its customers. A $1.1 billion price tag discussed at the
hearing (and in some news reports) is simply the projected capital cost of the proposal. R.
382:21-22, 855:8-11. The figure does not include multi-decadal operation and maintenance costs
that the Company will incur at Barry Unit 8 and the other proposed gas units. R. 383:3-8.
The costs of the proposal will be recovered through customer rates. R. 855:12-15. As a
result, ratepayers bear all of the risks associated with the petition. R. 858:14-22. In 2024, the
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proposal will cost residential customers approximately $95 million and will add approximately
$4 to the monthly bill of the “typical residential customer,” which it defines as someone using
1,000 kWh per month. R. 880:9-10, 852:3-8. However, the Company concedes that the average
usage of its residential customers is closer to 1,200 kWh per month, meaning that the average
estimated bill impact would be 40 to 50 cents higher each month. R. 867:16-17, 869:7-11. Thus,
in 2024 average residential customers will pay more than $50 extra per year. For other retail
customers, the Company estimates a rate increase of 2%. R. 871:9-10.
The Company did not look beyond 2024 for its bill impacts calculations. R. 879:1-2. The
Company did not perform a full life-cycle analysis of bill impacts, R. 879:14-17, nor did it
conduct any bill impact analysis specific to low-income customers. R. 871:22–872:4.
Achieving a lowest cost portfolio for any proposed capacity addition is especially
important in Alabama. Poverty rates in Alabama remain high, with almost a quarter of the state’s
population living at or below 150% of the federal poverty level (FPL), and another 10.5% living
at or below 75% of the FPL. C. 845:18-20. At the same time, electricity usage and expenditures
per customer in Alabama are extremely high. In 2018, Alabama ranked, from lowest to highest,
48th among the 51 U.S. jurisdictions for residential electricity usage and 49th for electricity
expenditures. C. 844:16-19; see R. Ex. 710-11 (EA/GASP Hr’g Ex. 8).
As a result, many Alabama households suffer from high electricity burdens for Alabama
households—defined as the percentage of household income consumed each month by electric
bills. An Alabama household living at 150% of the FPL bears an electricity burden fully three
times higher than a household with an annual income of $75,000, C. 845:2-5, and an Alabama
household at 75% of the FPL bears electricity burden nearly six times higher than a household
with an annual $75,000 income, C. 845:5-7.
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C. Proceedings Below
Following the Petition’s filing, multiple parties intervened in the Commission docket,
including EA/GASP and the Alabama Attorney General. C. 346–49, 383–90.
In support of its Petition, Alabama Power submitted the pre-filed direct testimony of five
witnesses: John B. Kelley, Director of Forecasting and Resource Planning for Alabama Power;
Jeffrey B. Weathers, Manager of Resource Planning for Southern Company Services (SCS);
Michael A. Bush, Manager of Generation Planning and Development for SCS; M. Brandon
Looney, Manager of Reliability and Resource Procurement for SCS; and Christine M. Baker,
Director of Regulatory Pricing and Costing Services for Alabama Power. C. 1–342 (public
version), C. 4001–6036 (confidential version).
Several intervening parties submitted pre-filed direct testimony in response to Alabama
Power’s Petition. EA/GASP submitted testimony of James F. Wilson, an economist and
independent consultant doing business as Wilson Energy Economics, Karl R. Rábago, principal
of Rábago Energy LLC, and John Howat, Senior Policy Analyst at the National Consumer Law
Center. C. 834–949, 1809–2018 (public version), C. 6956–8143 (confidential version).
Alabama Power then filed rebuttal testimony of the five witnesses who submitted initial
testimony, as well as two new rebuttal witnesses, Kevin Carden, Director of Astrapé Consulting,
LLC and Maria Burke, the Forecasting Manager for Alabama Power. C. 2091–2489 (public
version), C. 8239–8642 (confidential version).
In addition, Alabama Power submitted an errata filing on March 6, 2020 to correct errors
to pre-filed testimony and remove redactions for certain information previously marked
confidential. C. 2651–2957 (public version), C. 8655–8966 (confidential version).2

2

EA/GASP have endeavored to cite to the corrected or unredacted versions submitted by Alabama Power in its
errata filing throughout this brief.
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Between October 2019 and February 2020, the parties conducted written discovery and
noticed and took the depositions of several witnesses, including witnesses who submitted prefiled testimony on behalf of Alabama Power. From March 9, 2020 to March 11, 2020, the
Commission held an evidentiary hearing on the Petition.
At the conclusion of the hearing, the Commission directed the parties to submit posthearing briefs in the form of proposed orders. EA/GASP timely filed a proposed order on May 1,
2020. C. 3031–90. Concurrently, EA/GASP filed a motion for supplemental briefing to allow the
parties to brief the impact of the coronavirus pandemic on the need and timing of Alabama
Power’s Petition. C. 3115–42. Alabama’s first coronavirus case was confirmed on March 13,
2020, two days after the Petition hearing concluded. C. 3507. The Commission subsequently
issued a procedural ruling giving intervening parties one week to supplement their post-hearing
briefs with only five pages of discussion regarding the potential impacts of the coronavirus on
Alabama Power’s $1.1 billion Petition. C. 3316–17. EA/GASP filed their supplemental brief
addressing the impacts of the coronavirus on June 4, 2020. C. 3318–26.
The following day, June 5, Commission’s Legal Division and Electricity Policy Division
jointly recommended that the Commission issue the Certificate of Convenience and Necessity
for the proposed natural gas plants and for the authority to pursue up to 200 MW of demand-side
management and distributed energy resource programs, but that the 400 MW of solar/storage
projects be denied and evaluated in a different proceeding.3
The Commission Staff’s recommendation was presented to the Commission at its June 9,
2020 meeting. By unanimous vote, the Commissioners accepted the Staff’s recommendation that
3
Memorandum from Legal Division, Ala. Pub. Serv. Comm’n, to Comm’n President Twinkle Andress Cavanaugh,
Comm’r Jeremy H. Oden and Comm’r Chris “Chip” Beeker, Jr. (June 5, 2020). The memorandum begins on PDF
page 17 of the agenda and can be downloaded at:
https://www.pscpublicaccess.alabama.gov/pscpublicaccess/PSC/CommissionMeetingDetailsPage.aspx?meetingId=7
1d1ddca-9afa-4913-a194-d14f5ec06d04.
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same day. C. 3348–53. On August 14, 2020, the Commission issued its final order adopting
Staff’s recommendation (the “Certificate Order”). C. 3409–74.
On September 11, 2020, EA/GASP filed a Petition for Reconsideration and Rehearing. C.
3505–31. EA/GASP urged the Commission to reconsider its need determination and grant a
rehearing for the purpose of taking further testimony on Alabama Power’s claimed capacity need
given the substantially altered economic outlook as a result of the coronavirus pandemic. C.
3510–15. EA/GASP submitted the declaration of their expert economist, Mr. James Wilson,
discussing the pandemic’s economic implications and consequent need to reevaluate the
Company’s claimed capacity need. C. 3522–31. EA/GASP also sought reconsideration of the
Commission’s refusal to require Alabama Power shareholders to bear any stranded costs
associated with its proposals, C. 3515–16, as well as the Commission’s denial of the
solar/storage projects, C. 3516–18. On December 10, 2020, the Commission issued an order
denying Appellant’s request for reconsideration/rehearing (the “Reconsideration Order”). C.
3772–83. This appeal followed.
III.

STATUTORY BACKGROUND
The Commission has general supervisory jurisdiction over Alabama Power pursuant to

Alabama Code § 37-1-32. In accordance with that authority, the Commission has a statutory duty
to “inquire into the management of the business and [to] keep itself informed as to the manner
and method in which the business is conducted.” Id. The Commission likewise has a statutory
duty to perform ongoing supervision of the Company’s overall financial health, the needs of its
generating fleet, and its responsibility to render adequate service to the public. Id. The
Commission must ensure that rates and charges for services rendered by the Company are
reasonable and just to both the Company and the public. Id. § 37-1-80(a).
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As a regulated public utility, Alabama Power has a statutory duty to “render adequate
service to the public and [to] make such reasonable improvements, extensions and enlargements
of its plants, facilities and equipment as may be necessary to meet the growth and demand of the
territory which it is under the duty to serve.” Id. § 37-1-49. However, the Company may not
proceed with the construction or acquisition of generating units without the Commission’s
approval in the form of a certificate of convenience and necessity:
No plant, property or facility for the production, transmission, delivery or furnishing of
gas, electricity, water or steam shall be constructed, except ordinary extensions of
existing systems in the usual course of business, until written application is first made to
the commission for the issuance of a certificate of convenience and necessity, and the
issuance by the commission of such certificate . . . .
Ala. Code § 37-4-28. The Commission has the authority to grant or deny a petition for certificate
of convenience and necessity, in whole or in part, and to prescribe any conditions it deems
advisable to accompany its grant of approval. Id. (“[T]he commission may, or may not, in its
discretion, issue such a certificate of convenience and necessity, and if issued, may prescribe
such conditions upon the issuance as it may deem advisable.”).
In a certificate proceeding, the Commission views its role as involving two fundamental
determinations, with Alabama Power, as the petitioner, bearing the burden of proof. First, it must
determine whether the Company has shown a need for additional capacity. C. 3418. Second, the
Commission must determine whether the proposed facilities are a reasonable means of satisfying
that need. Id. The Commission has consistently interpreted the latter element as requiring the
most cost-effective solution to the Company’s capacity need. See, e.g., Order at 2, Ala. Power
Co. Petition to Amend an Existing Certificate of Convenience & Necessity, Docket 27785, 2009
WL 2488056 (Ala. P.S.C. Apr. 22, 2009). Cost-effective in this context is synonymous with
least-cost. R. 322:10-21. Ultimately, the Commission must determine, under the totality of the
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circumstances before it, whether granting the certificate is just and reasonable and in the public
interest. Order at 11, Ala. Power Co. Petition for a Certificate of Convenience & Necessity,
Docket No. 32382, 2015 WL 5474317 (Ala. P.S.C. Sept. 16, 2015).
In determining whether to grant a certificate of convenience and necessity, the
Commission must not “interfere with the proper operation of the utility as a business by usurping
managerial prerogatives.” C. 3417 (citing Ala. Power Co. v. Ala. Pub. Serv. Comm’n, 359 So. 2d
776, 780 (Ala. 1978)). Nor is the Commission “empowered to substitute its judgment for that of
the owners [of the utility], who are responsible for the rendition of service, unless the owners
have abused their discretion.” Id. at n.12 (quoting S. Cent. Bell Tel. Co. v. Ala. Pub. Serv.
Comm’n, 425 So. 2d 1093, 1096 (Ala. 1983)).
IV.

STANDARD OF REVIEW
Appeals of Commission orders are governed by Alabama Code § 37-1-124. The Court

must hear the case upon the certified record and “[n]o new or additional evidence may be
introduced in the circuit court,” except as needed to prove fraud or misconduct. Id. While
Commission orders are taken as “prima facie just and reasonable,” they may be set aside if: “(1)
The commission erred to the prejudice of appellant’s substantial rights in its application of the
law; or (2) The order, decision or award was procured by fraud or was based upon a finding of
facts contrary to the substantial weight of the evidence.” Id. However, instead of setting aside a
Commission order, the Court may “remand the case to the commission for further proceedings in
conformity with the direction of the court.” Id. The Court may also remand the case prior to
judgment “for the purpose of taking additional testimony or other proceedings.” Id.
The Court’s scope of review is limited and its “inquiry ordinarily goes no further than to
ascertain whether there is evidence to support the Commission’s findings.” Ala. Power Co. v.
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Ala. Pub. Serv. Comm’n, 390 So.2d 1017, 1025 (Ala. 1980) (citing Gen. Tel. Co. of the Se. v.
Ala. Pub. Serv. Comm’n, 335 So.2d 151 (Ala. 1976)). Substantial evidence means legal evidence
of substantial weight and probative force. See Eagle Motor Lines, Inc. v. Ala. Pub. Serv.
Comm’n, 343 So. 2d 767, 772–73 (Ala. 1977) (citing N. Ala. Motor Express v. Rookis, 12 So. 2d
183 (Ala. 1943)). “If the Commission's finding is based solely on hearsay or other improper
evidence the Commission's decision will not be upheld for there must be some evidence
presented to the Commission which is competent and legal under general rules of evidence.” Id.
The burden is on the party challenging the Commission order “to establish that the evidence does
not sustain the conclusion reached by the Commission.” Alabama Gas Corp. v. Wallace, 308
So.2d 674, 678 (Ala. 1975) (citing Illinois Central R. Co. v. Thomas Ala. Kaolin Co., 153 So.2d
794 (Ala. 1963)).
V.

ARGUMENT
A. The PSC erred by refusing to reconsider its decision in light of the coronavirus
pandemic and its implications for Alabama Power’s claimed capacity needs.
With the COVID-19 pandemic raging, the Commission’s decision to plow ahead and

approve the majority of Alabama Power’s Petition and its subsequent decision to deny
EA/GASP’s Petition for Reconsideration and Rehearing were based on a finding of facts
contrary to the substantial weight of the evidence. Thus, the Court should set aside the capacity
need finding, or, in the alternative, remand the case to the Commission for additional
proceedings and updated analyses on the pandemic’s impacts on the Company’s future capacity
needs.
The Commission’s refusal to slow down and reexamine Alabama Power’s capacity need
in light of changed circumstances due to the pandemic and resulting economic downturn lacks
any basis in the evidentiary record. Alabama Power’s claimed winter capacity need in 2023/2024
14
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is based on data gathered and analyses conducted long before the onset of pandemic. See C.
2678–2734 (2019 IRP). In their pre-filed written direct testimony and rebuttal testimony, none of
Alabama Power’s witnesses attested to the pandemic’s impacts on the Company’s future needs,
nor did Alabama Power submit updated testimony once it became clear that the pandemic would
significantly disrupt the economy and electricity demand. Similarly, the Commission did not
request updated analysis from the Company or other parties in light of these new and
unprecedented circumstances.
Instead, both Alabama Power’s May 1, 2020 post-hearing brief and the Commission’s
Certificate Order gave short shrift to the pandemic’s impacts on the Petition. On the one hand,
both acknowledged that the Commission would be remiss not to consider “the potential for
prolonged economic effects flowing from the pandemic, and specifically, whether potential
impacts to the state, national and global economies are likely to cause a material change in the
amount of capacity needed by Alabama Power.” C. 3432 (Commission Order) (emphasis added);
see C. 3190 (Company’s Proposed Order). Yet despite this acknowledgment, the Commission
refused to press pause to understand the long-term implications of the pandemic and instead
approved Alabama Power’s Petition. In doing so, the Commission brushed aside concerns that
the pandemic may have altered the need question on the basis that “the long-term impacts of the
pandemic are not knowable with any reasonable degree of certainty.” C. 3433 (quoting the
Company’s Proposed Order at C. 3191).
But that was not the question. The issue was whether Alabama Power’s immediate and
longer-term capacity needs, which were based on assumptions long pre-dating the pandemic,
remained reliable and trustworthy or should be reevaluated using updated projections. After all,
as the Commission elsewhere stated, “we have never required Alabama Power to support a
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certification request with perfect knowledge of future events, and we decline to do so now.” C.
3448. Here, the Commission erred by holding itself to a standard that it does not require of the
Company. The Commission did not need perfect foresight into the near and long-term effects of
the pandemic to understand that the projections underlying the Company’s proposal were likely
no longer valid. Projections about the future will always involve the inherently unknowable; the
Commission’s responsibility is to insist upon the best projections so that ratepayers are not
burdened with the costs of excess capacity. There is no question that the pandemic was an
unforeseen event of such significance as to require a demonstration by the Company, based on
the latest and best information, that the timing and size of its claimed needs remained unchanged.
The Commission’s mere assumption that the Company’s needs have not changed, without any
evidentiary showing to that effect, was error.
In the Reconsideration Order, the Commission again acknowledged the impact that the
pandemic may have on Alabama Power’s claimed capacity need but concluded once again that
no updated analysis was needed because the long-term impact of the pandemic on customer
demands was “simply unknowable with any degree of certainty.” C. 3677. Once again, despite
admitting that the pandemic may impact the Company’s load forecast, the Commission failed to
evaluate whether and to what extent the Company’s needs may have changed due to this
unprecedented development. Past economic declines, such as the Great Recession, have
significantly impacted the Company’s claimed capacity needs. In its 2010 IRP, the Company
forecasted a need for peaking resources in 2022 and intermediate resources in 2025. C. 3135. In
the 2013 IRP, however, Alabama Power delayed its next resource addition by eight years, from
2022 to 2030, in part because the recession’s economic effects resulted in lower forecasted load.
Id.
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The only expert testimony on the impacts of the pandemic was submitted as an
attachment to EA/GASP’s Petition for Reconsideration and Rehearing. C. 3523-31. In the
declaration, dated September 10, 2020, EA/GASP’s expert economist Mr. James Wilson updated
the Commission on the impact of the ongoing pandemic. He concluded that “if Alabama Power
were to update its forecasts of loads and capacity needs, they would be substantially lower for
the 2020 to 2023 period than projected by the B2019 Load Forecast; and if [the Company] were
to update its resource development plans based on the delayed future capacity needs, the revised
plans would increase the benefits to customers.” C. 3530:18-22.
In response, Alabama Power did not submit any testimony or analysis refuting Mr.
Wilson’s declaration. See C. 3669–85. Instead, the Company simply doubled down on its
argument that “any long-term impact on customers’ electricity demands is simply unknowable
with any degree of certainty.” C. 3677.
As the Company noted in its 2019 IRP, its revised load forecast is “heavily dependent on
the level of expected economic activity and continued employment growth in the State of
Alabama.” C. 2703. There is no question that the pandemic has adversely affected both
metrics—the question is by how much and for how long. The Company’s claimed capacity need
was already based on (questionable and overstated) projections about the future and assumptions
about the near- and longer-term economic outlook. As the pandemic has scrambled those
assumptions, it is important that the Company reevaluate its need with updated analyses so that
customers are not charged for more capacity than is required to reliably serve their electricity
needs. The Commission erred by refusing to require an updated assessment of need following
this major unforeseen development affecting economic prospects in Alabama and across the
nation.
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B. The PSC erroneously denied Alabama Power’s proposed solar/storage projects.
Under Alabama Code § 37-4-28, once the Commission determines that a utility has
shown a capacity need, as it did in the Certificate Order, it must then make a second fundamental
determination, which is whether the proposed facilities are a reasonable means of meeting that
need. A reasonable means of satisfying need means the most cost-effective, or least-cost,
solution. In making this least-cost determination, the Commission is not to “interfere with the
proper operation of the utility as a business by usurping managerial prerogatives,” C. 3417
(citing Ala. Power Co., 359 So. 2d at 780), or “substitute its judgment for that of the owners [of
the utility] . . . unless the owners have abused their discretion,” Id. n.12 (quoting S. Cent. Bell
Tel. Co., 425 So. 2d 1096).
By denying the Company’s proposed solar/storage projects, the Commission substituted
its judgment for that of Alabama Power’s management and acted directly contrary to the
substantial weight of the evidence. The Company came forward with an assertion of need and
proposed various projects as a reasonable means to meet that need in an economic and reliable
manner. The Commission ultimately agreed with the Company on the issue of need, including
the size and timing of that need. But the Commission then purported to find that only “certain” of
the proposed projects were a reasonable means of satisfying the need, rejecting the Company’s
judgment that the solar/storage projects were not just needed but also least-cost and reliable. The
Commission had no basis for making that determination, which leaves the Company short of the
amount and type of resources that Company management claimed were necessary to provide
reliable service to customers during winter peaks.
The record is replete with evidence of the solar/storage projects’ reliability benefits and
their ability to help with the Company’s winter reliability needs, which is the basis of Alabama
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Power’s Petition. As Company witness Brandon Looney testified, “[the battery storage] can have
a very high benefit to reliability, because we’re going to withhold [energy from the batteries]
until that moment when they’re needed most.” R. 800:20-23. He also testified that “the battery
capacity allows us to increase flexibility in our system.” R. 801:7-10. Indeed, the battery storage
was chosen because it “will serve a specific reliability function in the Company’s generating
fleet” and “can provide a very high capacity equivalence.” C. 2462:3-7. Mr. Looney further
testified that the batteries would help the Company during peak periods and would be as
effective as other projects in extreme weather events. R. 801:9-16, 832:16-32, 833:1-2.
The record is also replete with evidence of the solar/storage projects’ cost-effectiveness.
According to Company testimony, the solar/storage projects “proved to be economically
attractive when modeled along with existing system resources.” C. 28:5-7. Not only were they
“economically attractive” compared to the other existing resources, they were “the most costeffective options in [the Company’s] evaluation” and would “provide excellent value for
customers.” C. 2459:3-5, 2462:3-4 (emphasis added); see also R. 503:12–504:23. According to
the Company’s calculations, on average, the net present value for the five solar/storage projects
is minus $14/kW, meaning that they put downward pressure on, or reduce, customer costs. R.
765:8–766:21, 819:9-12, C. 289 (Ex. MBL-1). The next cheapest option proposed by Alabama
Power is the Barry Unit 8 facility, which has a net present value of plus $157/kW. C. 289. By far
the most expensive option proposed by the Company is the Central Alabama Generating Station,
clocking in with a net present value of plus $433/kW. Id. As Mr. Looney testified in his
deposition when discussing the net present value figures, “the lower the number, the less cost to
customers for that resource.” Mot. to Supp. the Record, Ex. 6 at 80:12-13 (Doc. 103).
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The reliability benefits and the cost-effectiveness of the solar/storage projects were
therefore supported by substantial record evidence, much of it from the Company. In contrast,
the Commission’s discussion and findings rejecting these projects are devoid of any reference to
the record. In the Certificate Order, the Commission stated that “the primary consideration in this
proceeding is ‘reliability,’” C. 3462, and that it was “concerned that the reliability and
dispatchability of such projects are very limited by the nature of the proposed two-hour
batteries,” C. 3463. But the Order cites to nothing in the record (or otherwise) to support or
justify its concerns. The Company’s Petition is based on a specific winter peak demand need,
and in its judgment, the solar/storage projects will assist in meeting that need. R. 801:9-16,
832:16-32, 833:1-2. The Commission’s denial of the solar/storage projects without any evidence
to support its decision is arbitrary, capricious, and against the substantial weight of the evidence.
It was also contrary to the Commission’s findings elsewhere in the Certificate Order lauding the
Company’s chosen portfolio as “the product of a comprehensive economic evaluation of all
viable offerings” and noting that the Company management is presumed to act honestly,
efficiently, and economically. C. 3438–39.
Based on the foregoing, EA/GASP petitioned the Commission to reconsider its denial of
the solar/storage projects. C. 3516-18. The Commission denied this request on mootness
grounds, stating that “[o]n July 31, 2020, the contracts for these projects expired by their own
terms”4 and therefore “all associated issues are moot and there remains nothing left for the
Commission to review in this docket regarding them.” C. 3683. Thus, the Commission itself
mooted the projects by not certifying them despite the substantial record evidence supporting
their approval.
4

See, e.g., C. 4173-74 (“[I]f by the APSC Approval Deadline . . . there is not a Final APSC Approval Order, then
this Agreement shall automatically terminate without further action of the Parties. For purposes of this Agreement,
‘APSC Approval Deadline shall mean July 31, 2020.”).
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The Commission’s mooting of the projects constitutes error to the prejudice of
EA/GASP’s substantial rights. It also appears to have been unintentional. On June 9, 2020, over
a month before the contracts’ July 31, 2020 expiration, the Commission voted not to certify the
solar/storage projects but for them to “be evaluated under Docket 32382 and the criteria set forth
in that Docket.” C. 3351. Similarly, in the August 14, 2020 Certificate Order, the Commission
again “recommend[ed] that the Company go forward with an evaluation of those projects under
Docket 32382 . . . .” and stated that “the counter-parties to these projects should be allowed to
submit their proposals . . . for evaluation as part of the 2020 request for proposals process under
Docket 32382.” C. 3462, 3462 n.197. The Commission knew or should have known that the
projects would expire by their own terms by a date certain, yet the Commission deferred the
projects for evaluation under a different docket in which it is now impossible for those projects
to considered under their original terms. The Commission’s ruling denying reconsideration of the
solar/storage projects is therefore logically inconsistent with its Certificate Order.
On the narrow question of mootness, the Commission had it right the first time: the
solar/storage providers can resubmit their proposals for consideration in a subsequent proceeding
and would likely eagerly do so. Or new providers could emerge with similar proposals to meet
the same 400 MW capacity need. In short, just as the Commission directed Alabama Power and
counter-parties to submit the solar/storage projects for evaluation in a different docket, this Court
could remand this issue and direct the Commission to consider the projects despite their
expiration or require the Company to solicit new proposals that are similar from a cost and
reliability standpoint. The issue is not moot, and its renewed consideration will benefit
ratepayers.
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In the alternative, this case falls squarely within the mootness exceptions recognized by
Alabama courts. In Alabama, there are two recognized exceptions to the mootness doctrine: (1)
questions of great public interest and (2) questions that are likely of repetition of the situation.
Arrington v. State ex rel. Parsons, 422 So. 2d 759, 760 (Ala. 1982) (citing Byrd v. Sorrells, 93
So. 2d 146 (1957); State ex rel. Eagerton v. Corwin, 359 So. 2d 767 (Ala. 1977)); see Chapman
v. Gooden, 974 So. 2d 972, 989 (Ala. 2007) (providing criteria for applying the public interest
exception: “the public nature of the question, the desirability of an authoritative determination
for the purpose of guiding public officers, and the likelihood that the question will generally
recur” (quoting 1A C.J.S. Actions § 81)). Courts have specifically included situations involving
public utility rates within the public interest exception to the mootness doctrine:
As pointed out in some of the cases, it must affect the interest of the body politic as,
for example, its revenue laws, or some situation “affected with a public interest” as
public utility rates, where the state or government is said to be “as a substantial
trustee for the public.”
City of Birmingham v. Long, 339 So.2d 1021, 1023 (Ala. 1976) (quoting Willis v. Buchman, 199
So. 892 (1941)). These exceptions directly apply here. The issue is a question of great public
interest in that it will impact utility rates. It is undisputed that Alabama Power customer rates
will increase as a result of the Petition’s approval, R. 880:9-10, 852:3-8, and that the
solar/storage projects would have, on average, decreased costs to customers while the gas plants
approved will increase customer rates, R. 765:8–766:21, 819:9-12. The projects would also lead
to increased solar deployment in Alabama, helping Alabama keep pace with other southern states
that are now significantly outpacing it in solar development. Thus, Alabama Power customers
are harmed by the Commission’s error. The issue is also likely of repetition because the
Commission has disregarded the substantial evidence by not certifying the solar/storage projects.
Without a ruling finding that the Commission erred, thereby providing legal parameters for the
22

DOCUMENT 125

Commission, the Commission is likely to continue making arbitrary decisions contrary to the
record before it.
C. The PSC’s decision improperly burdens ratepayers with the risk of stranded
costs.
In reaching its decision, the Commission ignored requests from the Alabama Attorney
General, EA/GASP, and other parties recommending a stranded asset provision to protect
ratepayers in the Certificate Order. See C. 3452–53, 3108–10, 3068, 3071-72, 3297. As a result,
the Company’s shareholders stand to profit handsomely from the Company’s $1.1 billion
proposal, while Alabama ratepayers pay all of the costs and bear all of the risks. C. 902:2-9,
905:3-9, 3071-72; R. 889:14-890:22.
An asset becomes stranded when, prior to the end of its useful life, its value drops
considerably compared to other alternative energy sources, C. 2426:12-23, but the asset must still
be paid for by someone, C. 2426:21-23. Stranded asset risk is particularly acute for expensive
generation resources with long lifespans and variable fuel or maintenance costs. For example, the
proposed Barry Unit 8 gas plant and the Central Alabama gas plant have long lifespans,
approximately 40 years and 23 years, respectively, and will rely on natural gas, a fuel source
with a history of price volatility. C. 262:1-2, 2674:16-19; R. 830:14-17. These longer lifespans,
combined with the high build costs (Barry Unit 8) and variable fuel costs (Barry Unit 8 and
Central Alabama), make these units vulnerable to becoming a stranded asset during its useful
life.
In addition, the new federal administration is emphasizing renewable energy resources
and possible carbon regulation. See R. 408:4-10; C. 3070-71. This emphasis could make Barry
Unit 8 and Central Alabama more expensive to operate if emission standards change and/or
natural gas costs rise, which is inevitable over the multi-decade lives of the turbines. Meanwhile,
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the costs of alternative, fuel-free generation technologies, such as solar and wind, continue to
decline. C. 905:13; R. 779:20–780:3. These multiple forces stand to make operation of the gas
units more expensive over the long-term compared to other energy resources. Without stranded
asset protection, Alabama ratepayers will be stuck with paying for the remaining life for these
plants as they depreciate and becomes less economic to operate.
Cognizant of this danger to customer interests, the Alabama Attorney General proposed a
common sense, simple solution to guard against it. As the Attorney General pointed out in their
post hearing brief:
As natural gas combined-cycle generating facilities, like the proposed Barry Unit
8, are built to last for decades, such investments may become stranded or the costs
may become uneconomic due to new emission standards or technological change.
If, for instance, Barry Unit 8 were to become a stranded asset, either ratepayers or
the Company’s shareholders would be burdened with absorbing the costs of the
unit for the remainder of its depreciable life. Monopolistic utilities should not be
able to make a profit on assets that are not actively producing electricity for their
customers. If any of the units in the Petition are to be approved, such approval
should be conditioned on the requirement that any stranded costs resulting from
these units be borne by the Company’s shareholders. Ratepayers should not be
left to pay any stranded costs on these assets. The Company’s continued
insistence that these units will not become stranded assets should make the
addition of this requirement immaterial. If the Company is certain of the need for
the proposed additions, it should not be able to deny financial responsibility for
the supposed de minimis chance of such additions becoming stranded assets . . . .
Therefore, the Attorney General recommends that the Commission adopt the
following measures: . . . Any costs incurred by the Company due to any addition
in this Petition becoming a stranded asset shall be borne by the Company’s
shareholders rather than ratepayers.
C. 3109–3110.
The Attorney General is charged by statute with the duty to protect Alabama ratepayers.
Ala. Code § 37-1-16. However, when the Commission had an opportunity to decide who would
bear the risk of stranded assets of Alabama Power’s proposal, the Commission chose to ignore
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the request of the Attorney General and levy that risk on Alabama Power ratepayers, rather than
Alabama Power shareholders.
The Commission also declined to follow its own precedent. Ironically, the Commission
provided this very protection for a prior capacity addition at the Barry Steam Plant—the
construction of Barry Units Units 6 and 7, which were also combined cycle natural gas units.
There, the Commission ordered that “as a condition of this Order, the Commission shall accept
the Company’s offer that the costs associated with the combined cycle facility described herein
will not be included in any calculation of retail stranded costs.” See Order at 11, Ala. Power Co.
Petition for a Certificate of Pub. Convenience & Necessity, Docket No. 26115 (Ala. P.S.C. Dec.
31, 1997).5
Here, the Commission sought to distinguish its prior action on the basis that the
certification of Barry Units 6 and 7 occurred under “circumstances far different” than from
today—specifically that states, including Alabama, were at that time considering utility
restructuring (i.e. deregulation). C. 3452. By contrast, in this case the Commission did not think
believe there was any “near-term prospect” for the proposed facilities to become stranded assets;
therefore, the Commission believed it would be “inequitable and violate our statutory
obligations” to impose a stranded asset risk condition. C. 3453. To the contrary, the Commission
has clear statutory authority to impose conditions protective of ratepayers. See Ala. Code §§ 371-80, 37-4-28 (“Upon the filing of any such application, and after a public hearing of all parties
interested, the commission may, or may not, in its discretion, issue such a certificate of
convenience and necessity, and if issued, may prescribe such conditions upon the issuance as it
may deem advisable.” (emphasis added)).

5

The PSC Order in Docket 26115 is attached as Exhibit 1 because it is not available through the PSC’s website.
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Moreover, the Commission’s reasoning is suspect. Stranded asset risk is not only or
mostly about the “near-term.” It is risk that accompanies an expensive long-lived asset. While it
may be unlikely that a unit like Barry Unit 8 will become stranded next year or the year after,
stranded asset risk becomes considerable further out given the long-term unknowns about fuel
price and carbon regulation risk. No one disputes such risk is present; the question is who bears
it—ratepayers or shareholders. Furthermore, if the Commission is confident that these assets will
not wind up burdening ratepayers, it is hardly “inequitable” to ask Company shareholders to bear
that (supposedly modest) risk. Indeed, like the Commission, Alabama Power witnesses stated
numerous times throughout the proceedings that they find the stranded asset risk of the proposal
to be minimal or non-existent. C. 2434:19–2435:2; R. 431:1-23, 432:1-5, 487:11-14; R. 616:2-20
(“I don’t see any risk for Barry 8 on the stranded asset perspective.”) In light of Alabama
Power’s confidence that its proposal will not saddle customers with stranded asset costs, the
Company should have welcomed this provision in the Commission’s Certificate Order,
especially since including it would be consistent with Commission precedent, as well as fair to
its customers.
Alabama Power’s residential customers have some of the highest electricity bills in the
nation, and they carry high energy burdens (energy costs as a ratio to household income). C.
844:10–845:13. The Commission erred in not providing a provision in the Certificate Order that
would protect all Alabama ratepayers from the possibility of stranded assets in Alabama Power’s
proposal. As the Attorney General rightly said, “[r]atepayers should not be left to pay any
stranded costs on these assets.” C. 3109. Given prior precedent and Alabama Power’s own
definitive declarations, the substantial evidence weighed heavily in favor of shielding Alabama
ratepayers from any potential stranded costs and instead requiring shareholders to shoulder the
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“non-existent” stranded asset risk, as the Attorney General and other intervening parties
requested.
D. The PSC erred by failing to consider the entire record.
The Commission committed prejudicial, reversible error when it failed to consider the
entire administrative record before approving the majority of the Company’s Petition. While the
Commission states throughout the Certificate Order that it relied upon designated deposition
transcript excerpts and cites directly to deposition testimony, it has come to light in connection
with this appeal that the Commission did not actually have any of the designated deposition
transcript excerpts in its possession, and therefore it could not have considered those record
materials as stated in its Order.
On March 6, 2020, the Commission issued a Procedural Ruling Regarding Hearing
Procedures. In paragraph 5 of that Ruling, the Commission stated: “With respect to final rulings
and determinations on depositions or portions thereof that the Parties desire for the Commission
to consider in its final decision in this matter, the Parties shall no later than March 18, 2020, file
deposition designations that the parties expect the Commission to consider.” C. 2959–60. In
accordance with that ruling, EA/GASP and Alabama Power filed deposition designations for the
Commission’s record and consideration in making its final decision. C. 2975–93, 3001–06, 3019.
Neither EA/GASP nor Alabama Power attached the excerpts to their filings; they simply listed
the line and page numbers, as directed by the Commission. C. 2960. The Commission never
requested the designated deposition transcript excerpts from EA/GASP or other parties.
In post-hearing briefs in the form of proposed orders filed with the Commission on May
1, 2020, several parties relied upon and cited to the designated deposition transcript excerpts,
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including EA/GASP and Alabama Power. See, e.g., C. 3031-91 (EA/GASP’s Proposed Order);
C. 3166-33 (Alabama Power’s Proposed Order).
In the Certificate Order, the Commission specifically states that the designated deposition
transcript excerpts are part of the record and were considered in making its decision. The Order
states that “our decision here is predicated on the basis of an extensive record, including pre-filed
testimony, discovery, designated deposition transcripts, and the testimony and exhibits
received at the hearing.” C. 3419 (emphasis added); see also C. 3410, 3461 n.195, 3472.
In addition, the Commission’s Certificate Order cites directly to the designated deposition
transcript excerpts. Specifically, in footnote 106, the Commission cites to Mr. Brandon Looney’s
deposition: “Brandon Looney Deposition Designations, page 26, lines 15-23; page 27, line 1 and
lines 8-23; page 28, lines 1-22; page 29, lines 5-15 and lines 18-23; page 30, lines 1-8 and lines
16-23; page 31, line 1; and Looney Deposition Ex. 2.” C. 3440 n.106. The Commission
purported to rely on those excerpts on the important question of the costs and benefits of the
various proposals making up the Company’s chosen portfolio. Yet, the Commission never had
the cited deposition excerpts.
Despite stating that it relied on the excerpts and citing directly to the excerpts in the
Order, the Commission did not include the designated deposition transcript excerpts as part of
the certified record filed with the Court on February 8, 2021. After the Commission indicated
that it did not have the excerpts to provide to the Court, EA/GASP filed an Unopposed Motion to
Supplement the Record with the deposition transcript excerpts that were designated by both
EA/GASP and Alabama Power. Mot. to Supp. the Record (Doc. 97). The Court granted the
Motion on March 29, 2021. Order (Doc. 111).
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Thus, the Commission did not in fact have designated deposition transcript excerpts when
it approved Alabama Power’s Petition and issued the Certificate Order. Instead it appears that, in
rendering its Certificate Order, the Commission substantially copied language from Alabama
Power’s Proposed Order without actually having or reviewing the cited materials. Compare, e.g.,
C. 3199 n.103 (Alabama Power’s Proposed Order) with C. 3440 n.106 (Certificate Order).
The Commission’s failure to actually consider the cited evidence, as opposed to
pretending that it did, makes its decision reversible. In citing the deposition excerpts for the truth
of the matters asserted, without actually having the underlying sworn testimony, the Commission
effectively based its findings on hearsay or other improper evidence. See Eagle Motor Lines, Inc.
v. Ala. Pub. Serv. Comm’n, 343 So. 2d 767, 772–73 (Ala. 1977) (citing N. Ala. Motor Express v.
Rookis, 12 So. 2d 183 (Ala. 1943) (Commission finding based solely on hearsay or other
improper evidence will not be upheld)). And that infirmity undermines other aspects of the
Commission’s Certificate Order. For example, had the Commission actually reviewed the
deposition excerpts from Mr. Looney and others it might have reached a different conclusion
about the reliability and other benefits of the solar/storage projects. Indeed, Mr. Looney was the
Company’s chief witness on that question.
The Commission erred by making a decision that will impact electric customers for
decades without having reviewed the full record in this case and by purporting to rely on
materials which in fact it did not have.
VI.

CONCLUSION
For the foregoing reasons, the Court should reverse the Commission’s Orders and remand

this matter for further proceedings consistent with its ruling because the Orders are contrary to
the substantial weight of the evidence and prejudicial to EA/GASP’s substantial rights.
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Respectfully submitted this the 6th day of May, 2021.
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